
No. 6329
IN THE

United States Circuit Court of Appeals

For the Ninth Circuit 'l-—

James Dunn^
Appellant,

YS.

United States of America^

AppeJlec.

APPELLANT'S OPENING BRIEF

Upon Appeal from the United States District Court

for the Northern District of California,

Northern Division.

Eugene S. Selvage,

First National Bank Building, Eureka,

Clifford A. Russell,
Capital National Bank Building, Sacramento,

Attorneys for AppeUant.

FILED
• APR ^8 1931

PAUL P. O'BRIEN,
CLERK

Pbbnau-Walsh Peintinq Co., San Francisco





Subject Index

Page

Statement of the case 1

Statement of facts 2

Identification of defendant 3

Defendant 's case 6

Error No. I
• 10

Argument upon error No. I H
Error No. II 13

Argument upon error No. II 14

Error No. Ill 14

Argument upon error No. Ill 14

Error No. IV 16

Argument upon error No. IV 16

Error No. V 17

Argument upon error No. V 18

Error No. VI 19

Argument upon error No. VI 20

Error No. VII 22

Specifications of the insufficiency of the evidence to justify

the verdict 22

Argument upon error No. VII 24

Nuisance 24

Error No. VIII 26

Argument upon error No. VIII -7

Inconsistent verdicts 27



Table of Authorities Cited

Pages

Barker v. United States, 289 Federal 249, page 2.50 25

Boyle V. United States (8th Circuit), 22 Federal (2d), page

548 28

Cook V. United States, 18 Federal 2nd. 50 18

Dandrea v. United States, 7 Federal 2nd 861 20

Fisher v. United States, 32 Fed. 2nd, 602, page 604.. 11, 14, 25

Hesse v. United States, 28 Federal (2d) 770 (9th Circuit) 29

John Hohenadal Co. v. U. S., 295 Fed. 489 (C. C. A. 3).. 28

Lancaster v. United States, 26 Federal 2nd 773 27

Munsey v. United States, 289 Federal 780 25

Murphy v. United States, 18 Federal 509 (8th Circuit)... 28

Peru V. U. S., 4 Fed. (2d) 881 28

Soper V. United States, 27 Federal (2d) 648 (9th Circuit) 28

Speiller v. United States, 31 Federal (2d) 682 (3rd Circuit) 29

Tucker, et al. v. United States, 299 Federal 235 20

United States v. Anderson, 31 Federal (2d) 436 (9th Cir-

cuit) 29



No. 6329

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

James Dunn^
Appellant,

vs.

United States of America,
Appellee.

APPELLANT'S OPENING BRIEF

Upon Appeal from the United States District Court

for the Northern District of California,

Northern Division.

STATEMENT OF THE CASE.

This is an appeal from the United States District

Court for the Northern District of California, North-

ern Division, Honorable A. F. St. Sure, District

Judge, presiding.

The appellant, James Dunn, hereinafter referred to

as the "defendant," was charged by indictment con-

taining three counts with violating the Jones-Stalker

Act.

Under the first count the defendant was charged

with maintaining, on the 4th day of July, 1930, a

common nuisance at a place known as No. 301 Second

Street in the City of Eureka, County of Himiboldt,



state of California, by then and there keeping for

sale at said place certain intoxicating liquor fit for

beverage purposes, to-wit : five drinks of whiskey and

one drink of beer.

Under the second count the defendant was charged

with the possession of the same five drinks of whiskey

and one drink of beer.

Under the third count the defendant was charged

with the sale of the same five drinks of whiskey and

one drink of beer.

The defendant was convicted on the first count of

said indictment of maintaining a common nuisance,

and was acquitted on the second count of possession,

and was acquitted on the third count of sale.

Judgment upon said verdict was entered, and the

Court sentenced the defendant to be imprisoned for

the period of one year in the county jail, Contra

Costa County, California, and pay a fine of five hun-

dred dollars. (Tr. 8-9.)

STATEMENT OF FACTS.

The defendant is the owner of premises No. 301

Second Street in the City of Eureka, County of Hum-
boldt, State of California. The premises consist of

a room fronting on Second Street, containing fishing

tackle, sporting goods, cigars and soft drinks for sale,

with a larger room to the rear, containing pool tables.

(Tr. 17.)

On the part of the Government, one R. C. Osborne,

a Federal Prohibition Officer, testified that about 7 :30



o'clock P. M. on the 2Gth day of June, 1930, in com-

pany with Federal Prohibition A<;ent C. Beam and

two unknown men, he visited said premises. (Tr.

17.) At that time, so R. C. Osborae testified, they

purchased from defendant in the rear room five

drinks of whiskey and one drink of beer, which they

drank, and for which they paid $1.50. The sale and

drinking of the six drinks being accomplished within

the S7)ace of a few minutes. (Tr. 17.) No liquor

was taken from the place ; the witness simply testify-

ing that he knew the two drinks served to him were

whiskey.

Agent C Beam testified on direct examination sub-

stantially to the same effect. (Tr. 22.)

IDENTIFICATION OF DEFENDANT.

It is of interest to know that upon cross-examina-

tion each of these witnesses testified that they made

notes shortly after they left the premises, and later

caused a search warrant to issue, which contained a

description of the person alleged to have made the

sale of said six drinks to them, and the person whom
on the trial they identified as the defendant. In their

notes and on the seai'ch warrant they described the

man who made the same to be 5-9 in height, 185

pounds in weight, 50 years of age, witli dark hair and

eyes, of the white race, was smooth shaven, and had

a missing tooth in his U])per jaw near the front.

(Tr. 18-19.)

Upon the trial it was observed (Tr. 18) that the

defendant weighed about 210 pomids, that his height



was 5-10 to S-lOVo, that his hair was dark turning

gray, that he had no missing tooth.

It was very apparent that the description as given

by the agents and as contained in their notes and
said search warrant utterly failed to describe the

defendant.

The two agents further testified that except for the

order for drinks they did not talk to the person serv-

ing and had never seen him before that time. In

fact, Agent C. Beam stated that they were in the

place but five or ten minutes and during that entire

time he took just one glance at him.

With regard to the condition of these agents, in

so far as sobriety is concerned, may we refer to their

own testimony. (See testimony given by Agent R. C.

Osborne, Tr. 21-22) :

"Mr. Sheets. Q. With reference to those

eight drinks that you had, do you adopt any
method to prevent yourself from becoming in-

toxicated from liquor which you have to consume
in the course of your duty?

Mr. Russell. Objected to as leading and sug-

gestive.

The Court. Overruled.

Mr. Russell. Exception.

A. Yes, I do.

Mr. Sheets. Q. Did you in this instance?

A. Yes.

Q. What?
Mr. Russell. Same objection, if your Honor

please.

The Court. Overruled.

Mr. Russell. Exception.



A. I put my finger down in my throat and
bring it up.

Mr. vSheets. Had vou done that this evening?

A. Yes.

Q. When ?

A. I did it in Jim Dunn's place.

Q. Whereabouts?
A. In the toilet.

Q. Were you sober?

A. I think I was, I don't know^

Q. Have you any doubt about it?

Mr. Russell. We object to that as cross-

examination of his own witness.

The Court. Overruled.

Mr. Russell. Exception.

A. 7 don^t think that I could he ahsolutely

sober witU those drinks of liquor.

Mr. Sheets. Q. Hid you know what was
going on?

A.' Yes.

Q. You had full possession of your faculties?

A. Yes.

Mr. Russell. We again object to that as lead-

ing and suggestive.

The Court. Overruled.

Mr. Russell. Note an exception."

See also testimony of Agent C. Beam, Tr. 23-24:

''A. I had eight drinks.

Q. Hid you have the same as Mr. Osborne,

four drinks of jackass brandy, two of rum and

two of wine?

A. That is right.

Q. Before you went in the place?

A. That is right.

Q. That did not affect you in any way?

A. Well, I tvas not sober in a way/'



We therefore find that the very agents who

sought to identify the defendant were not soher ac-

cording to their own testimony at the time in question.

The Grovernment rested its case upon the testimony

of the two prohibition agents, together with a stipula-

tion of counsel that the defendant was the owner of

the premises in question.

Defendant thereupon moved for a directed verdict

on the first count of said indictment on the ground

that the evidence was insufficient to show that the

defendant was on the 4th day of July, 1930, or at

any other time, maintaining a or any common
nuisance, which motion was denied by the Court, and

has hereinafter been assigned as EiTor No. I.

DEFENDANT'S CASE.

The defendant denied absolutely that he sold any

liquor to Mr. Osborne or to Mr. Beam on the 26th

day of June, 1930, or at any other time, and that

he had never seen either of them until July 4, 1930,

the date of his arrest.

He stated, as corroborated by other witnesses, that

on the 26th day of June, 1930, he was at his ranch

at Blocksburg, Humboldt County, California, and

that he did not return to his home until about the

hour of 8 o'clock. At that time he went to said

premises and saw his brother and another man, who
was working there. He testified that Mrs, Classen

and her baby were with him on his trip.



There was considerable testimony offered to the

effect that Joe Dunn, the brother of defendant, was

fii'st arrested and that the agents examined the mouth

of Joe Dunn and another in the place before finally

deciding to arrest James Dunn. Upon this point,

however, there was some conflict. (Tr. 37, 41-43.)

The jury, as stated, found the defendant not guilty

of possessing said five drinks of whiskey and one

drink of beer and not guilty of making the sale of said

liquor to said agents, showing, we believe, that the

jurors were of the unanimous opinion that the two

agents were in error, and that defendant did not

make said sale to them.

The questions here presented are succinctly as

follows

:

1. Did the Court ei'r in denying defendant's

motion for a directed verdict in his favor, which was

made at the close of the Government's case, on the

ground that the evidence was insufficient to show that

defendant on the 4th day of July, 1930, maintained

a or any common nuisance as presented in the first

count of said indictment, which has been hereinafter

assigned as Error No. I?

2. Did the Court err in denying defendant's

motion for a directed verdict in his favor on the

first count, which was made at the close of the case,

on the ground that the evidence was insufficient to

show that the defendant on the 4th day of July, 1930,

maintained a or any common nuisance, which has been

hereinafter assigned as Error No. II ?



3. Was prejudicial error committed by the As-

sistant United States Attorney during his argument

to the Jury vvhen he made the statements contained

in errors assigned as No. Ill and No. IV, as herein-

after set forth?

4. Did the Court err in giving to the jury the

following instruction, hereinafter assigned as Error

No. V, to-wit:

"It is difficult and frequently impossible for

those whose business it is to enforce the prohi-

bition law^ to secure by purchase and take away
with them a bottle containing the actual liquoi'

involved in the transaction, and the presence in

court of the actual intoxicating liquor w^hich may
have been purchased is not required. This evi-

dence may be supplied by testimony of witnesses

that they purchased intoxicating liquor and that

from their knowledge and experience such liquor

was in fact intoxicating."

5. Did the Court err in giving the jury the follow-

ing instruction, hereinafter assigned as Error No. VI,

to-wit

:

"The familiar rule of the civil law that a

person is held to be responsible for the act of an
agent employed by him when the act is done in

the course of the agency had and in furtherance

of it is equally applicable in the criminal law.

When an indictment charges a defendant with

crime it is not necessary for the Government to

prove that the act was committed by the defend-

ant personally, but it is sufficient for the Govern-

ment to prove that the act was committed in the

course of the agency and in furtherance of it. It

matters not whether his aoent was an innocent



agent or a guilty agent, a conscious or an uncon-

scious instrumentality of the crime; the agent's

principal would be criminally liable in either

case.
'

'

By reason of said instruction we are presented with

this particular question, "Can a principal be found

guilty of maintaining a common nuisance, upon the

evidence that the criminal act was committed by an

agent of the principal in his absence and without

knowledge on the part of the principal?" And
further, "Was it proper to give an instruction rela-

tive to agency when there was no evidence of any

sale made by any agent of defendant?" All of these

questions are hereinafter considered in Assignment of

Error No. VI.

6. Did the Court err in denying the motion for a

new trial as made on behalf of defendant, on the

ground of insufficiency of the evidence to justify the

verdict, as hereinafter more particular!}^ set forth in

Assignment of Error No. YII?

7. Did the Court err in denying the motion of

defendant in arrest of judgment, as hereinafter more

particularly set forth in Assignment of Error No.

VIII, which presents the following questions, to-wit:

(a) Can the defendant be convicted of maintain-

ing a connnon nuisance based upon evidence of a sale

by him of six drinks, when the verdict of the jury

found him not guilty of the sale, and not guilty of

possession, of the same identical liquor?

(b) Is evidence of the sale of intoxicatmg liquor

to be considered upon a count of common nuisance,
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after the jury by its verdict has found the defendant

not guilty of such sale?

(c) Even if such sale could be considered upon

the first count, can it be held that a verdict can be

sustained upon evidence confined solely to a single

sale, with no evidence of other violations or habitual

sales, and likewise, with no evidence from which

other violations may reasonably be deducted ?

The defendant here specifies the following errors

upon which he relies, together with arguments

thereon, viz.

:

ERROR NO. I.

The Court erred in denying defendant's motion for

a directed verdict in his favor, which was made at the

close of the Government's case on the ground that the

evidence was insufficient to show that defendant on

the 4th day of July, 1930, maintained a or any com-

mon nuisance as presented in the first count of said

indictment, and on the further ground that there was

no evidence whatsoever that any liquor was kept for

sale on said premises on the 4th day of July, 1930, as

alleged in the indictment. The only evidence being

that on the 26th day of June, 1930, a different date

than set forth in the indictment, the two Government

agents purchased six drinks of liquor from the de-

fendant, all as set out in Defendant's Exception No.

1, appearing on pages 6 and 7 of the bill of excep-

tions. (Tr. 25.)

Which said ruling has been heretofore designated

as Defendant's Exception No. 1.
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ARGUMENT UPON ERROR NO. I.

The only evidence prodneed by the Government was

confined to a sale of five drinks of whiskey and one

drink of beer purported to have been made hy de-

fendant at approximately 7:30 o'clock P. M. on the

26th day of June, 1930, to two Government agents.

There was no evidence of any other sale by any other

person whomsoever, nor evidence of other violations

of the Volstead Act, nor evidence that any liquor

other than said six drinks was kept or sold upon

the premises.

It is our contention that a "nuisance" implies a

continuity of violations and not a single isolated sale

with no circumstances warranting the inference that

the place where the sale is made is maintained for any

of the unlawful purposes denounced by the statute.

The premises in question consist of a room front-

ing on Second Street, containing fishing tackle, sport-

ing goods, cigars and soft drinks for sale, with a

larger room to the rear containing pool tables, with

a bar to the right. This bar had been built in the

premises long before the Prohibition Act went into

force and effect and was a permanent fixture. There

was nothing about the place itself indicating that it

was being used for any of the unlawful purposes

denoimced by the Prohibition Act.

See Fisher v. United States, 32 Fed. 2nd, 602, at

page 604, where the Court said:

"A common nuisance, as defined in section 21

of title 2 of the Volstead Act (U. S. Code, title

27, section 33, 27 IT. S. C. A. section 33), implies

continuity. A single isolated sale, with no other

circumstances warranting the inference that the
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place where the sale is made is maintained for

any of the unlawful purposes denounced by the

statute, is ordinarily insufficient to sustain a con-

viction for maintaining a nuisance. But a single

sale may be made under such circumstances as

to warrant the inference that the defendant is

engaged in a practice of which the sale is but an
instance, and justify a conviction. Barker v. II.

S. (C. C. A. 4th), "289 F. 249; Muncv v. IT. S.

(C. C. A. 4th) 289 F. 780; Reynolds v. U. S.

(C. C. A. 6th) 282 F. 256, 258; Schechter v. U. S.

(C. C. A. 2d) 7 F. (2d) 881, 882; Miller v. U. S.

(C. C. A. 6th), 300 F. 529, 537; Lewinsohn v.

U. S. (C. C. A. 7th), 278 F. 421; Strada v. U. S.

(C. C. A. 9th), 281 F. 143; Singer v. U. S.

(C. C. A. 3d), 288 F. 695.

In the case at bar, the jury were instructed that

if they believed that the sale was made upon the

premises, they would be justified in convicting on
the third count. Fnder this charge, it was the

duty of the jury to convict, if they believed the

sale was made, even though they may have be-

lieved that the sale was not made in such circum-

stances as to create the inference that the prem-
ises were maintained for the unlawful purpose
denounced by the statute. Under the decisions

of this court and of other Circuit Courts of

Appeal above cited, we think this was error; but

this error affects the verdict on the third count

only."

Other authorities upon this question are listed

hereinafter under Error No. VII.

We also wish to call attention to the fact that the

indictment (Tr. 1) charges the defendant with main-

taining a nuisance in said premises on the 4th day of
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July, 1930, whereas the proof was to the effect that

till' alleaed sale of liquor was made on said premises

on the 26th day of June, 1930. There was absolutely

no evidence of any kind of a sale or of the possession

of liquor in said premises on July 4, 1930.

We contend, therefore, that the motion of defend-

ant for a directed verdict upon the first count of

said indictment should have been sri'anted.

ERROR NO. II.

The Court erred in denyins: defendant's motion for

a directed verdict in his favor, which was made at the

close of the case on the gTound that the evidence was

insufficient to show that defendant on the 4th day of

July, 1930. maintained a or any conmion nuisance

as presented in the first count of said indictment, and

on the further gTound that there was no evidence that

any liquor was ke]^t for sale or possessed on said

premises on the 4th day of July, 1930. as alleged in

the indictment, the only evidence beino: that on the

26th day of June. 1930. a different date than set

forth in the indictment, the two agents purchased

six drinks of liquor from the defendant, and upon the

further oround that no presmnption could arise

as'ainst the defendant for maintainins: a nuisance on

July 4, 1930, when the only testimony related to a

sale ]^urported to have taken ]ilace on June 26, 1930,

all as set out in Defendant's Exception No. 2, appear-

ing: on pasfe 18 of the bill of exceptions. (Tr. 47.)

Which said ruling- has been heretofore designated as

Defendant's Exception No. 2.
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ARGUMENT UPON ERUOR NO. H.

At the close of the case counsel for defendant re-

newed their motion as originally made and as set forth

in the foregoing Assignment of Error No. I, for a

directed verdict in favor of defendant upon the

nuisance, or first count of the indictment, on the

ground that the evidence was insufficient to show that

the defendant, on the 4th day of July, 1930, main-

tained a or any common nuisance as presented in the

first count of said indictment. We believe that there

was an entire lack of evidence tending to show the

defendant guilty of maintaining a common nuisance

on the 4th day of July, 1930, or at any other time.

The evidence as produced by the Government simply

related to an isolated sale of six drinks with no other

circumstances warranting the inference that the place

where the sale was made was used for any of the

unlawful purposes denounced by the Statute. Upon
authority of Fisher v. U. S., 32 Federal 2nd 602, 604,

supra, and upon authority of all the cases cited herein

under Error No. VII, infra, said motion, we contend,

should have been granted.

ERROR NO. III.

The Assistant United States Attorney erred during

the course of his closing argument to the jury when
he made the following statement, to-wit:

''Now, the alibi is proved by one of the most
contemptible methods that I have ever observed

in a court. The defendant himself says, 'I went
to the ranch that day; I arrived there some time
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between 3 and 4, and I arrived home somewhere
between 7:30 and 8.' He is not definite as to any
of these times. He said he was seen by his own
boy, his hoy's friend, his two ranch-hands, two
nei,2:hbors. Any one of those would have estab-

lished the fact that he was out there,"

on the ground that it is not incumbent upon the

defendant to produce any witness upon the trial, all

as set forth in Exception No. 3, appearing on pages

18 and 19 of the bill of exceptions. (Tr. 48.)

Which statement has been heretofore assigned as

Defendant's Exception No. 3.

ARGUMENT UPON ERROR NO. HI.

The defendant entered upon the trial of this case

with the presumption of innocence. He is not re-

quired to prove his innocence, but the Government

is required by law to prove that he is guilty beyond,

and to the exclusion of, all reasonable doubt. Upon
the Government rests the burden of proving every

material allegation in the indictment. It was not the

legal duty of defendant to produce his boy or his

boy's friend or his two ranch hands or the two

neighbors referred to by the Assistant United States

Attorney, and it was error to infer that defendant

should produce them as witnesses upon the trial.

The defendant testified (Tr. 27) that on June

26, 1930, he w^as at his ranch near Garbei*ville and

did not return mitil about 8 o'clock in the evening,

which was about one-half hour after the agents are
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supposed to have been in his premises. Joe Dunn,

his brother, so his testimony disclosed, was in charge.

There was nothing contemptible whatsoever about the

fact that he was not on the premises at the time the

agents contended he was.

ERROR NO. IV.

The Assistant United States Attorney erred during

the course of his closing argument to the jury when

he stated in substance, ''That the defendant or they

have not produced a man with a missing tooth," on

the ground that there is no duty resting upon the

defendant to produce any witnesses, and that it is

improper for the District Attorney to make refer-

ence to the inability or failure of the defendant to

produce a witness with a missing tooth or to produce

any other witness, all as set forth in Exception No. 4,

appearing on pages 19 and 20 of the bill of exceptions.

(Tr. 49.)

Which said statement has been heretofore desig-

nated as Defendant's Exception No. 4.

ARGUMENT UPON ERROR NO. IV.

The Assistant United States Attorney stated in

substance to the jury that the defense had not pro-

duced a man with a missing tooth.

It will be recalled that the two Government agents

testified that the}^ made notes describing the man who

sold them the six drinks in question and that that
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individual had a missing tooth in the front of his

mouth. Such a desci'iy)ti()n was also contained in the

search warrant.

The defendant has no missing tooth.

We contend that it was prejudicial error to the

defendant for the Assistant United States Attorney

to argue that it was incumbent upon the defendant

to produce a witness with a missing tooth, inferring

that there must have been someone in defendant's

employ with a missing tooth and that such person

should be produced or defendant should be found

guilty.

We do not understand upon what possible theory

the defendant was found guilty of maintaining a

nuisance, unless it was the belief of the jury that

there was some agent in the employ of defendant

who had a missing tooth. There was not a line of

evidence to this effect. Consequently we feel that

the aforesaid statement of the Assistant United States

Attorney was prejudicial to the rights of defendant

and that the instruction of the Court to disregard

such remarks did not correct the error.

ERROR NO. V.

The Court erred in giving to the jury the following

instruction, to-wit

:

''It is difficult, and frequently impossible for

those whose business it is to enforce the prohi-

bition law to secure by purchase and take away

with them a bottle containing the actual liquor

involved in the transaction, and the presence in
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court of the actual intoxicating liquor which may
have been purchased is not required. This evi-

dence may be supplied by testimony of witnesses

that they purchased intoxicating liquor and that

from their knowledge and experience such liquor

was in fact intoxicating."

on the ground that it is improper for the Court to

instruct the jury in generalities with regard to the

difficult and frequent impossibility of securing actual

liquor which may be presented upon a trial, and

implying that sufficient evidence in this case may be

supplied by testimony of Government witnesses that

they purchased liquor without further instructing the

jury that the same weight and no more, and the same

rules of evidence should apply to their testimony as

to any other witness in the case, all as contained in

Exception No. 5, appearing on page 24, in the bill

of exceptions. (Tr. 54.)

Which said instruction has been heretofore desig-

nated as Defendant's Exception No. 5.

AR&UMENT UPON ERROR NO. V.

We believe that such instruction is an argumenta-

tive comment on the evidence and the credibility of

witnesses and is therefore prejudicial to the rights

of defendant.

See

Cook V. United States, 18 Federal 2nd. 50.
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ERROR NO. VI.

The Court erred in i^ivini;- the jury the f(^lh)\ving

instruction, to-wit:

^'The familiar rule of the eivil law that a

person is held to be responsible for the act of

an a.^ent employed by him when the act is done

in the course of the agency had and in further-

ance of it is equally applicable in the criminal

law. When an indictment charges a defendant

with crime it is not necessary for the Govern-

ment to prove that the act was committed by the

defendant personally, but it is sufficient for the

Government to prove that the act was committed

by an a,e;ent of the defendant, and committed

in the course of the aa:ency and in furtherance of

it. It matters not whether his agent was an
innocent agent or a guilty ao:ent, a conscious or

an unconscious instrumentality of the crime: the

agent's princi])jil would be criminally liable in

either case."

on the ground that there was no evidence in this case

of any agent of defendant making a sale and no

evidence upon which to base agency, and that the in-

struction would tend to and did confuse the jurj^, by

inferring that some other person who was an em-

ployee of defendant may have made the sale com-

plained of, and that if so, the defendant would be re-

sponsible therefor, and on the further gromid a prin-

cipal cannot be held liable for the act of an agent

unless he has knowledge thereof, all as contained in

Exception No. 6, appearing on pages 24 and 25 of the

bill of exceptions. (Tr, 54.)
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"Which instruction has been heretofore assigned as

Defendant's Exception No. 6.

ARGUMENT UPON ERROR NO. VT.

It is the contention of defendant that before an

owner or proprietor can be found guilty of maintain-

ing a nuisance it must be shown that he had knowl-

edge that intoxicating liquor w^as being kept for sale

upon his premises.

This instruction directs the jury to find the defend-

ant guilty in the event an agent of defendant made

the sale in question even though the defendant may
have known nothing about it; that all the Govern-

ment had to do was to prove that the act complained

of was committed by an agent of the defendant in the

course of the agency. We do not believe this to be

the law.

See Tucker, et at. v. United States, 299 Federal 235,

where it is held

:

"There is no question of master and servant

among wrongdoers."

See Dandrea v. United States, 7 Federal 2nd 861,

where it is stated in the syllabus

:

"Evidence on prosecution for sale of liquor by
another held insufficient for conviction on theory

of defendant being proprietor of place, there

being lacking substantial evidence that he was
proprietor at the time of sale, as well as that the

sale ivas made tvith his knotvledge and, consent, or

on his behalf and as part 'of his hiisiness, and
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under such circnrnMances that he must he held to

knoiv that such sales were heinc/ made/'

There was no evidence whatsoever produced by the

Government in the case at bar to the effect that an

agent of defendant made the sale of said six drinks,

or that any agent of defendant possessed or kept

liquor upon said premises for sale, or that defendant

had knowledge of any sale by an agent or consented

thereto, or that any sale of liquor was made, or that

any liquor was kept, by an agent upon said premises

under such circumstances that tlie defendant must be

held to have knowledge thereof. Further, w^e contend,

this case did not involve the question of agency, and

it was error to instruct upon an issue not raised by

the issues or tlie evidence.

The defendant did not make said sale of said six

drinks and the .jury by its verdict so found. The

question therefore presented is, can the jury ''guess''

that the sale may have been made by an agent of

defendant? (That is, an agent with a missing tooth.)

There is, as stated, not a line of evidence to this

effect; nevertheless, liow else can the verdict of the

jury be reconciled? We believe that said instruction

on agency and the argument of the Assistant United

States Attorney to the effect that it was incumbent on

the defendant to produce a man with a missing tooth

(see Error No. lY) contributed largely toward the

verdict in this case. The jury was simply ''guessing."
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ERROR NO. VII.

The Court erred in denying the motion for a new
trial made on behalf of the defendant and plaintiff in

error after the verdict had been returned, but before

the judgment of the Court had been entered. The

grounds of said motion were as follows:

1. That the verdict in said cause is contrary to

law

;

2. That the verdict in said cause was not sup-

ported by the evidence in the case

;

3. That the evidence in said cause is insufficient

to justify said verdict;

4. That the Court erred upon the trial of said

cause in deciding questions of law arising during

the course of the trial, which errors were duly

excepted to;

5. Newly discovered evidence, material to the de-

fendant, which he could not, with reasonable diligence

have discovered, and produced at the trial.

SPECIFICATIOlSrS OF THE INSUFFICIENCY OF THE EVIDENCE
TO JUSTIFY THE VERDICT.

The defendant and plaintiff in error herein specifies

the insufficiency of the evidence to justify the verdict

as follows:

(a) There is no evidence proving or tending to

prove that James Dunn, said defendant and plaintiff

in error, on the 4th day of July, 1930, at a place

known as No. 301 Second Street, in the City of
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Eureka, California, maintained a or any common
nuisance as presented in the first count of said indict-

ment.

(b) That the evidence as produced by the Govern-

ment was confined to a sale of six drinks purported to

have been made by defendant at approximately 7:30

P. M. on the 26th day of June, 1930, to two Govern-

ment agents. That there was no evidence of other

violations or habitual sales, and likewise no evidence

from which such acts may reasonably be deducted.

That nuisance implies a continuity of action, and not

a sale at one particular time.

(c) That there was no eWdence of any sale of

liquor or any evidence showing that the same was

kept for sale in said premises after Jime 26. 1930,

and that it will be presumed that the nuisance, if any

existed on Jime 26, 1930, was aliated prior to July

4, 1930, the date presented in the first coimt of the

indictment.

(d) That the description of the person purported

to have made the sale on Jime 26, 1930, to the Gov-

ernment agents, does not conform with the actual

description of defendant or any person employed by

defendant, and working m said premises, as shown

by the affidavit of Joe Dimn attached to the motion

for a new trial, which avers in part that James Dunn,

Joe Dunn. Charles Granger and Walter Kuchan

worked in said premises. That each of said em-

ployees of defendant is described in said affidavit as

follows, to-wit

:

Joe Dunn is six feet tall, weighs one hmidred and

ninety-four poimds, has dark hair and eyebrows, has
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no teeth missing in the front of his mouth, has grey

eyes, smooth shaven, age forty-seven years, white race.

That Charles Grranger is five feet six inches tall,

weighs one hundred and eighty-five poimds, has grey

hair and eyebrows, has false teeth but no teeth miss-

ing, brown eyes, has grey moustache, age seventy-two

years, white race.

That Walter Kuchan is five feet eight inches tall,

weighs between one hundred and forty and one hun-

dred and forty-five pounds, dark hair, no teeth miss-

ing, brown eyes, smooth shaven, age between forty

and forty-five years, white race.

That the person selling the six drinks to them on

June 26, 1930, was described by the two Government

agents as being five feet nine inches in height, weight

about one hundred and eighty-five pounds, age fifty

years, dark hair and eyes, smooth shaven, white race,

with a tooth missing in upper jaw in front, all as

duly excepted in Exception No. 7, contained on page

2T of the bill of exceptions.

ARGUMENT UPON ERROR NO. VII.

NUISANCE.

As heretofore urged upon Assignment of Errors

I and II the defendant contends that the evidence

was insufficient to justify the verdict of guilty of

maintaining a common nuisance.

As heretofore stated, we contend that a common
nuisance implies a continuity of violations and that
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a sin^^le sale with no circumstances warranting the

inference that the place where the sale is made is

maintained for any of the unlawful purposes de-

nounced by the Statutes, is insufficient to sustain a

conviction for maintaining a common nuisance.

Fisher v. United States, 32 Federal 2nd 602,

604, supra.

See also Barker v. United States, 289 Federal 249,

where it is stated by the Court on page 250

:

''That if the evidence be confined to a single

sale with no evidence of other violations, or

habitual sales, and likewise no evidence upon
w^hich such acts may reasonably be deducted, the

penalties provided in the Act for unlaw^ful sale

should alone apply."

In the case last cited there was a sale and also a

considerable quantity of intoxicating liquor found in

the possession of the defendant.

In the case at bar there was no evidence other than

the sale of said six drinks. No liquor was found

upon the premises and there were no facts presented

tending to show any habitual violations.

See also Munsey v. United States, 289 Federal 780,

w^here it is stated in the syllabus:

"Evidence of the sale of a pint of whiskey by

defendant at her place of residence held insuf-

ficient to justify a conviction for maintaining a

nuisance, under National Prohibition Act, Title

2, Subdivision 21, where no other liquor was
found on her person or premises."
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ERROR NO. VIII.

The Court orred in denying the motion in arrest of

judgment made on behalf of the defendant and plain-

tiff in error. Said motion was made on the following

grounds, to-wit

:

A.

That the verdict is contrary to law in that the

evidence was confined solely to a sale at one time

with no evidence of other violations or habitual sales,

and likewise with no evidence from which such acts

may reasonably be deducted. Therefore the penalty

provided in the Act for unlawful sale would alone

apply.

That the section penalizing as a nuisance the main-

taining of premises on which liquor is sold, implies

a continuitj^ of action and not a single sale.

B.

That the verdict convicting the defendant of main-

taining a nuisance and acquiting him of possession

and sale is inconsistent, cannot be reconciled and

cannot stand for the following reasons, to-wit: The

testimony of the Government was to the effect that

defendant made a sale of six drinks to two Govern-

ment agents on June 26, 1930. Of this sale the jury

found the defendant not guilty. There w^as no evi-

dence of any other sale by any other person whom-

soever, and there was no evidence that any liquor

other than the six drinks was ever sold or kept on

said premises.

That by finding said defendant not guilty of said

sale and not guilty of said possession the jury cannot

as a matter of law find defendant guilty of nuisance.
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C.

That Count No. One of the indictment on file herein

does not present, state or charge facts sufficient to

constitute a public offense under the laws of the

United States ac^ainst this defendant.

All as contained in Exception No. 8, appearing;- on

page 27 in the bill of exceptions.

Which said ruling has been heretofore designated

as Defendant's Exception No. 8.

ARGUMENT UPON ERROR NO. VHI.

INCONSISTENT VERDICTS.

Attention is here called to the verdict of the jury

of not guilty of possession and not guilty of sale of

said six drinks of liquor, yet guilty of maintaining

a nuisance.

As repeatedly heretofore mentioned the evidence as

produced by the Government was confined to a sale

of six drinks purported to have been made by de-

fendant on the 26th day of June, 1930, to two Govern-

ment agents. There was no evidence of any other

violations of the National Prohibition Act. If the

defendant is not guilty of the possession or sale of

said drinks how, in the absence of other evidence,

could he logically be guilty of maintaining a nuisance?

We understand that there is a conflict of authority

with regard to inconsistent verdicts as set forth in

detail by your Honorable Court in Lmicaster v. United

States, 26 Federal 2nd 773, and that no decision
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directly upon this question has been made in the

Ninth Circuit.

We feel that this case clearly and logically presents

this point to your Honorable Court for determina-

tion.

Upon this question we refer to Murphy v. United

States, 18 Federal 509 (8th Circuit), where it is stated

in the syllabus

:

''One cannot be convicted of maintaining a

nuisance under the National Prohibition Act on
evidence of sale of liquor of which sale he is

under another count in the same indictment

acquitted; the acquittal removing such sale from
consideration as an element of the nuisance

charged. '

'

See also Boyle v. United States (8th Circuit), 22

Federal (2d) where it is held on page 548

:

"That the conviction will not be allowed to

stand, unless the verdict of conviction is sup-

ported by evidence other than the facts pleaded

in support of the counts upon which acquittal has

been had. This is the view adopted in this cir-

cuit, and apparently in the Third."

Citing

Peru V. U. S., 4 Fed. (2d) 881;

Murphy V. U. S., 18 Fed. (2d) 509;

John HohenadaJ Co. v. U. S., 295 Fed. 489

(C. C. A. 3).

In Soper v. United States, 27 Federal (2d) 648

(9th Circuit), your Honorable Court referred to the

question of inconsistent verdicts but did not make
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a direct decision upon tlie subject, merely holding in

substance that a fiction would not operate to create

an inconsistency, and that to so hold would be to

extend the rulin,i>: of the Third and Eighth Circuits

beyond the reasons put forth in its support by the

Courts.

In Hesse v. United States, 28 Federal (2d) 770

(9th Circuit) your Honorable Court stated that there

was no inconsistency between the unlawful sale of in-

toxicating liquor and the acquittal on a count charg-

ing possession of the liquor, and your Court again

stated that it was not found necessary to adopt or

approve either rule.

In United States v. Anderson, 31 Federal (2d) 436

(9th Circuit), your Honorable Court again referred

to this question but held that in the particular case

then under consideration, it was not necessary to de-

termine the true rule in the Ninth Circuit.

We feel that the rule as adopted in the Third and

Eighth Circuits is the most logical. We cannot un-

derstand how^ the defendant in the case at bar can be

acquitted of the possession and sale of the only liquor

involved in the case and yet be found guilty of main-

taining a nuisance.

May we refer to SpeiUer v. United States, 31 Fed-

eral (2d) 682 (3rd Circuit), where it is stated in

the syllabus:

''Where there is an acquittal on one count of

the indictment and conviction on another count

charging the same ci'ime, conviction will not be

allowed to stand, unless supported by evidence

other than that on which acquittal was based."
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For the reasons hereinbefore set forth we believe

said judgment and sentence should be set aside.

Dated, Eureka,

April 25, 1931.

Respectfully submitted,

Eugene S. Selvage^

Clifford A. Russell,,

Attorneys for Appellant.


